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IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

SAMUEL K. LIPARI,    ) 
       ) 
    Appellant,  ) 
       ) 
v.       ) Case No. 09-3203 
       ) 
U.S. BANCORP and U.S. BANK  ) 
NATIONAL ASSOCIATION,  ) 
       ) 
    Appellees.  ) 
 

APPELLEES’ MOTION TO DISMISS APPELLANT’S 
NOTICE OF APPEAL AND FOR AWARD OF 

SANCTIONS FOR FRIVOLOUS APPEAL 

This appeal should be dismissed and appellees should be awarded their 

attorneys’ fees for having to file this motion to dismiss his frivolous notice.  

Appellant’s notice of appeal is his fourth meritless attempt to appeal a district 

court’s interim order denying remand and transferring venue (this Court previously 

dismissed his appeals on October 9, 2008, November 11, 2008 and January 23, 

2009).  Appellees U.S. Bancorp and U.S. Bank National Association, pursuant to 

Fed. R. App. P. 27 and Eighth Circuit Local Rule 47(A), again move to dismiss the 

appeal.  There is no case, lawsuit, order or judgment from a district court within 

this Circuit from which the appellant can seek appellate review here.  Moreover, 

because this appeal is so barren of merit, appellees request an award of attorneys’ 

fees as a sanction pursuant to Fed. R. App. 38.  As grounds for this motion, 

appellees state: 
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1. On April 4, 2007, the District Court for the Western District of 

Missouri denied plaintiff’s motion for remand and granted defendants’ motion to 

transfer venue to the District of Kansas.  (Exhibit A.)  The Western District then 

closed its case.  (See Exhibit B, stating “WARNING:  CASE CLOSED on 

04/04/2007”.)  The case thereafter was litigated to a final judgment in the District 

of Kansas and appeal taken to the Tenth Circuit Court of Appeals.  See 2009 WL 

2055125 (10th Cir., July 16, 2009). 

2. On September 5, 2008, appellant filed his first notice of appeal from 

the Western District of Missouri’s April 4, 2007 interim order denying appellant’s 

motion for remand and transferring this case to the District of Kansas.  This Court 

dismissed the appeal on October 9, 2008.  (Exhibit C.)  Appellant filed a second 

notice of appeal on October 16, 2008 attempting to obtain review of the same 

interim order.  This Court dismissed the second appeal on November 11, 2008 

(Exhibit D).  The Court also denied appellant’s motion to recall the mandate in 

Case No. 08-3428 issued upon dismissal of the second appeal.  Lipari then filed a 

third appeal notice from the April 2007 District Court order transferring the case to 

the District of Kansas.  That appeal was likewise dismissed.  (Exhibit E.) 

3. Like each of the three prior attempts, this notice of appeal seeks 

review of the Western District of Missouri’s “order to transfer the concurrent 

jurisdiction state claims to the Kansas District Court when the removal from state 

court was obtained through fraud on [the District] [C]ourt and federal jurisdiction 
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was exclusively in the US Tenth Circuit Court of Appeals. . . . [The appellant] also 

appeals [the District] [C]ourt’s refusal to abstain under the ‘first to file’ rule.”  

(Notice of Appeal at p. 1.) 

4. Plainly, this Court does not have jurisdiction.  After the transfer, this 

matter proceeded in the United States District Court for the District of Kansas, 

within the appellate review jurisdiction of the Tenth Circuit Court of Appeals.  This 

case has not pended within a district court of the Eighth Circuit for nearly two and 

one-half years. 

5. The District Court for the Western District of Missouri did not certify 

its April 2007 order—sua sponte or at appellant’s request—for immediate 

interlocutory appeal under 28 U.S.C. § 1292(b).  Nor is the interim order one of the 

types that is immediately appealable under 28 U.S.C. § 1292(a).  Appellant also did 

not file a writ request in this Court asking that the District Court be prohibited from 

accomplishing the transfer set forth in its April 4, 2007 order. 

6. Following the entry of a final judgment by the Kansas District Court, 

the Tenth Circuit Court of Appeals affirmed all rulings of the district court.  2009 

WL 2055125 (10th Cir., July 16, 2009.)  Its mandate issued August 18, 2009. 

7. Because the Eighth Circuit Court of Appeals lacks jurisdiction, the 

appeal should be dismissed.  Eighth Circuit Local Rule 47A(b). 

8. Moreover, because the appeal is wholly frivolous, appellee should be 

awarded a judgment for its attorneys’ fees incurred pursuant to Fed. R. App. 38.  
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The attorney fees incurred and sought as a sanction are set forth in the attached 

declaration.  (Exhibit F.) 

BACKGROUND 

The appellant’s litigation with these defendants has consumed nearly seven 

years and is reflected in numerous orders and decisions.  See, e.g., Medical Supply 

Chain, Inc. v. US Bancorp. et al., 2003 WL 21479192 (D. Kan., June 16, 2003), 

aff’d 112 Fed. Appx. 730 (10th Cir. 2004); Medical Supply Chain, Inc. v. 

Novation, et al., 419 F. Supp.2d 1316 (D. Kan. 2006), appeal dismissed 508 F.3d 

572 (10th Cir. 2007); Lipari v. U.S. Bancorp, 2008 WL 4190784 (D. Kan., Sept. 4, 

2008), aff’d 2009 WL 2055125 (10th Cir., July 16, 2009).  The latter suit, that is 

purportedly the subject of this appeal, was filed in Missouri state court in 2006, 

removed to federal court and transferred to the United States District Court for the 

District of Kansas in 2007.  See Exhibit A; see also 2008 WL 4190784.  A final 

judgment was entered and affirmed on appeal.  2009 WL 2055125.  Nevertheless, 

Lipari seeks (again) to appeal the Western District of Missouri’s April 4, 2007 

order. 

BASIS FOR DISMISSAL 

The appeal should be dismissed because this Court lacks jurisdiction to hear 

it.  In his notice of appeal, Mr. Lipari purports once again to challenge an interim 

order of the United States District Court for the Western District of Missouri, 

namely its April 2007 decision denying remand and ordering transfer.  However, 
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the Western District of Missouri’s order is not separately appealable from the 

Kansas District Court’s final judgment.  See Midwest Motor Express, Inc. v. 

Central States Southeast and Southwest Pension Fund, 70 F.3d 1014, 1016 (8th 

Cir. 1996) (transfer orders generally not immediately reviewable); Saab v. Home 

Depot U.S.A., 469 F.3d 758, 759 (8th Cir. 2006) (orders denying remand ordinarily 

not immediately appealable).1 

Even if appellant could have sought review of the order denying remand and 

transferring this matter to the District of Kansas, either by interlocutory appeal or 

extraordinary writ,2 his notice of appeal to this Court now—nearly 30 months after 

the case has been transferred to and litigated to finality in the Kansas District Court 

and Tenth Circuit Court of Appeals—is untimely and plainly without merit.  See 

Integrated Health Servs. of Cliff Manor, Inc. v. THCI Company, LLC, 417 F.3d 

953, 957 (8th Cir. 2005).  Mr. Lipari litigated this case in Kansas and filed an 

appeal to the Tenth Circuit Court of Appeals.  It affirmed the District Court and, in 

particular, the Tenth Circuit opinion specifically addressed the jurisdiction point 

that Mr. Lipari purports to make in his notice.  2009 WL 2055125 *1 (finding no 

jurisdictional defects).  Lipari chose not to challenge on appeal the §  1404 transfer 

                                                 
1 The district court did not certify the order for appeal under 28 U.S.C. 

§ 1292(b) and the order is not otherwise immediately appealable under 28 U.S.C. 
§ 1292(a). 

2 While these procedures may have been available to Mr. Lipari at the time 
the case was pending in the Western District of Missouri, see Koehler v. Green, 
370 F. Supp.2d 904, 906 n.1 (E.D. Mo. 2005), he cannot rely upon them now. 
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of the case to the District of Kansas.  Thus, he has waived any possible argument.  

He has no right to seek a second bite of the apple in any court of his choosing and 

at any time he chooses, let alone to seek the piecemeal review of interim district 

court orders.  The notice of appeal should be dismissed. 

REQUEST FOR SANCTIONS 

Appellant’s filing of four successive appeal notices is wholly improper, 

particularly when this Court already has dismissed the prior attempts three times.  

There is no basis for appellant’s current appeal.  Mr. Lipari cannot seek relief in 

this Court where the Missouri federal court had lost its jurisdiction nearly two and 

a half years ago.  See Integrated Health Servs. of Cliff Manor, Inc., 417 F.3d at 

957; Midwest Motor Express, Inc., 70 F.3d at 1016; In re Nine Mile Ltd., 673 F.2d 

242, 243 (8th Cir. 1982).  Moreover, there is no final judgment or appealable order 

from the Western District of Missouri.  Having no legal or factual basis, the appeal 

is frivolous. 

Although Mr. Lipari has filed a motion to proceed in forma pauperis, this 

should not dissuade the Court from protecting its docket and stopping future 

abuses.  Successive notices of appeal as here are wasteful of the Court’s resources 

and costly to the appellants.  In support of their request for attorney fees, the 

declaration of the undersigned is submitted herewith as Exhibit F.  Sanctions of 

$700 should be awarded under Fed. R. App. 38.  See Exhibit G, Medical Supply 
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Chain, Inc. v. U.S. Bancorp, Order dated Dec. 30, 2004 at pp. 7–9 (awarding 

sanctions for frivolous appeal in prior matter). 

WHEREFORE, appellees U.S. Bancorp and U.S. Bank National 

Association request that this Court dismiss appellant’s appeal, for sanctions in the 

amount of attorneys’ fees of $700 in preparing this motion and for such other relief 

as the Court deems just and proper. 

/s/ Mark A. Olthoff  
MARK A. OLTHOFF MO #38572 
POLSINELLI SHUGHART PC 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105-1929 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ATTORNEYS FOR APPELLEES 
U.S. BANCORP AND U.S. BANK 
NATIONAL ASSOCIATION 
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CERTIFICATE OF SERVICE 

The undersigned attorney certifies that a true and correct copy of the above 
and foregoing was delivered via United States mail, postage prepaid, this 28th day 
of September, 2009, to: 

Mr. Samuel K. Lipari 
803 S. Lake Drive 
Independence, MO 64053 
 
Appellant 
 

/s/ Mark A. Olthoff  
Attorney for Appellees U.S. Bancorp and 
U.S. Bank National Association 
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